Dr Ali KILIC

Paris on 21 June 2009
French section of the Kurdish PEN Center
URGENT ACTION FOR FIiEEDOM FILIZ KALAYCI
: -

iy

KENDIMIZDEN

UTANMAMAK

ICIN HAYIR

DIYOR!'™~

Associate M ember of the Executive Committee
Turkish League of Human Rights (IHD)

Barrister Filiz Kalayci, Human Rights’ defender, miger of the
Executive Committee of the Human Rights Associatioifurkey was arrested
on May 27th, 2009, in front of the 11th Penal Caunere she went on behalf of
one of her clients. After being interrogated by t@Genterterror Operations
Branch of the Ankara Police Department, she wasditbin front of the same



court where she was, just a few hours ago in trstipn of a lawyer. Ms.
Kalaycl, is at the F-type Prison of Sincan/Ankareces that day, waiting to be
tried.

Ms. Kalayci was arrested before, on Mat 12th, alomigh three
colleagues, but all of them were freed by the cuittt a restriction of traveling
abroad. This second arrestation is the result@fptliblic prosecutor’s objection
to the decision of discharge.

Kalaycl’'s arrestation was justified on terms of gnecedures well-known
by all familiar with the Turkish juridical systerAn enunciation admitted by its
signer to have been taken under menace and bldakgnéy the police ...
random sentences recorded during “technical mangbmhich has lasted two
years and interpreted arbitrarily...her press comoues on human rights
violations... a letter of denunciation by a “lawyerdt recognized by neither of
the bar organizations... That Ms. Kalayci has beexrrested whereas her
colleagues who were arrested on similar charges sedrfree reminds us all that
we are living in a Kafkaesque republic. ...

But we know why Filiz Kalayci was arrested ... Shes\aarested because
of her intransigent opposition to every kind of oggsion and exploitation, to
vulgar nationalism, to racism and to sexism. Slas @rrested, just like the
many directors of KESK (Confederation of WorkersRafblic Services) and
DTP (Party of Democratic Society) as the resulthef blackmail policy led by
the AKP government against the opposition of tleatfiof the exploited and the
oppressed. The AKP government is trying to coverdtrains of the economic
crisis by intensifying the repressions against humiéhts’ defenders, labor
organizations, and the representatives of the sppte

A Kafkaesque climate where people are arrested @mdefined or
blurred terms and the trial procedure is spreadutfin an indefinite term
poisons the idea of a “Juridical state” so chedshg the bosses of the nation.
And this poison has no antidote, neither fort heggs, nor fort he Ministers of
Justice nor fort he Prime Ministers.

Ms. Filiz Kalayci, a lawyer, member of the ExecetiCommittee of the
Human Rights Association (IHD) and member of th® Iebmmittee on prisons,
was arrested yesterday on the basis of an allegatio “aiding illegal
organisations". She already had been arrested gnli¥land detained for three
days with three other lawyers* also linked to IHRdanvolved in defending the
rights of prisoners, before being released.

The latter decision was challenged by the Publms&cutor. On May 28, the



11th district High Criminal Court of Ankara decidemarrest Ms. Filiz Kalayci
under the pretext of disturbing public order.

This police and judiciary harassment seems solebyiviaied by Ms. Filiz
Kalayci's human rights activities, and thereforatcavenes the UN Declaration
on Human Rights Defenders, adopted by the Geness¢Ably on December 9,
1998. Ms. Kalayci has indeed been working on ca$ésiman rights violations
in places of detention.

In addition, Ms. Yuksel Mutlu, Turkish Assembly f®feace Spokesman, was
also arrested yesterday. Her case is under seavb@h) prevents her lawyers to
meet her and access her file. Is she a HRD?

Human Rights Association (IHD), the Euro-Mediteean Human Rights
Network and the Observatory for the Protection ahtan Rights Defenders, a
joint programme of the World Organisation Againgtritire (OMCT) and the
International Federation for Human Rights (FIDH)} deeply concerned about
these measures affecting human rights activistey Tdall upon the Turkish
authorities to act in accordance with the Unitedidwes Declaration on the
Protection of Human Rights Defenders and Articlef 3he Council of Europe
Convention for the Protection of Human Rights anohdamental Freedoms.

IHD, EMHRN and the Observatory demand the Turkiatharities to release

Ms. Filiz Kalayci and Ms. Yuksel Mutlu, as well @ put an end to the
proceedings against them and the three other |laayemed in this case in the
absence of any valid ground for such proceedingsreMgenerally, our

organisations call upon the Turkish authoritiesptd an end to all kinds of
harassment against human rights defenders in Turkey

Freedom for FILIZ KALAYCI

Considering that the French section of the Kurdi&iN Center is a member
of nternational PEN brings together writers, jalists, poets - all those using
the written word to promote ideas - in the commehdb that it is through this
sharing that bridges of understanding can be leliveen peoples. These
bridges cross political, geographical, ethnic,ual, religious and other divides.

It is for this reason that the protection of thghtito freedom of expression - the
freedom to express ideas without fear of attaalesaror other persecution - has
been at the heart of International PEN's work sineas formed in 1921.



PEN's work and advocacy was fully developed by tinee the Universal

Declaration on Human Rights was declared and addptethe United Nations

in 1948. It has been argued that PEN helped tméédiie concept of freedom of
expression that is now enshrined under Article fithe Declaration, a right that
Is as important today as it was when it was defimethe aftermath of World

War Two.

Considering Everyone has the right to freedom of opinion and expression;
this right includes freedom to hold opinions without interference and to seek,
receive , and impart information and ideas through any media and regardless of
frontiers.

We demand the immediate release of lawyer Filiaial

We are saying “No!” to this poisonous climate!
Freedom for Filiz Kalayci and other Himan Rightestivists!

Dr Ali KILIC

Paris on 21 June 2009
French section of the Kurdish PEN Center

FINAL REPORT ON THE TRIAL OF FILIZ KALAYCI
No. 4 ANKARA HEAVY PENAL COURT
20 MAY 2003

A report published by the Centre for the Indeperdasf Judges and Lawyers of
the International Commission of Jurists Genevat&sliand September 2003

|. Executive Summary

This is the final report of the trial of Filiz Katei, a Turkish lawyer, who was
charged with "insulting the Ministry of Justice"dfprofessional misconduct"
on account of an article that she wrote in a nalioewspaper regarding F-Type
prisons in Turkey. Her comments were publishechen@umhuriyet newspaper
on 15 January 2002.][1

The Centre for the Independence of Judges and Law{€lJL) of the
International Commission of Jurists (ICJ) appointgd observer, Mr. Paul
Richmond, Barrister of England and Wales, to monaod report on Ms.
Kalayci's trial before No. 4 Ankara Heavy Penal @owhich took place on 20
May 2003.



The ICJ/CIJL is satisfied that the charges agaitsstKalayci were dismissed on
20 May 2003. Nevertheless, it is concerned thathagges were ever brought at
all and were pending for almost 15 months. The@Cll is of the opinion that
the charges were a manifestation of state-spons@esdsment and intimidation
of a member of the Turkish legal profession who kadght to exercise her
internationally guaranteed right to non-violenteflem of expression. The
ICJ/CIJL is of the view that the criminal proceagBragainst Ms. Kalayci were
in fact brought for a political purpose. As sudmeyt were brought in order to
punish an individual lawyer who had sought to ddféhe human rights of
Turkish citizens detained in F-Type prisons and als a means of intimidating
both her and her fellow members of the legal psfesinto refraining from
expressing similar opinions in the future.

The ICJ/CIJL finds that although several aspecthefright to a fair trial were
respected during the course of the criminal proogsdagainst Ms. Kalayci,
serious concerns persist in relation to others sscthe right to be tried by an
independent tribunal and the right to be tried withundue delay.

The ICJ reminds the Turkish Government of its imé#ional obligations to
guarantee freedom of expressioh [@hd allow lawyers to perform their
professional functions without intimidation, hindc®, harassment or
prosecution. [B

[1. The Trial
1. The Charges AgainBiliz Kalayci

Filiz Kalayci was charged with "insulting the Ministry of Justic a
criminal offence pursuant to Article 159 of the Kish Penal Code, and
"professional misconduct”, a criminal offence parstuto Article 240 of the
Turkish Penal Code. The charges stemmed from a&nvietv that she gave to
Cumbhuriyet newspaper regarding the situation ofypelprisons in Turkey. Her
comments were published in the 15 January 200®edit the newspaper.

Article 159 of the Turkish Penal Code creates anicral offence of
insulting, "Turkishness, the Republic, the Grandtibdel Assembly, the
spiritual personality of the government, ministyidse military, security forces
or judiciary of the state."

According to the indictment dated 12 April 2002¢ tparticulars of the
alleged offence under Article 159 were that inibelanuary 2002 edition of the
Cumbhurriyet newspaper, Filiz Kalayci made statemsnth as "The Minister of
Justice is causing prisoners to go on death strikede is in a way issuing an
invitation for new deaths ... He does not give pressnany other alternatives



and therefore provokes the action". Article 15%af Turkish Penal Code is just
one of a number of laws that have been widely ats#id as criminalising
freedom of expression in Turkey.][Rrosecutors bring dozens of such cases to
court each year, which constitute a form of harasgmagainst writers,
journalists and political figures who express ideastrary to the ideals of the
Turkish state, although judges have reportedly dised many charges brought
under these laws.

Legislative amendments introduced in February 2@82part of Turkey's
programme towards E.U. accession initiated two i@ changes to Article
159. First, whereas the Penal Code previously iegas maximum six-year
term of imprisonment for any person found guiltyasf offence under Article
159, the maximum punishment was reduced to thraesy@mprisonment.
Second, speech or writing that was intended to Imer#icise, but not insult,
state institutions was made no longer illegdl.\(fhile the limitation upon the
scope of Article 159 and the reduced penalty fotators is to be welcomed,
humanitarian NGO's maintain that the law still ness non-violent expression
in @ manner and to a degree that is incompatibile the standards of a modern
liberal democracy.

Article 240 of the Turkish Penal Code provides asfollows:

Apart from situations written in the Act, whatevibe reason may be, if a public
servant abuses or misuses their duty/responsibiépending on the degree of
the offence, they shall be imprisoned for threergedn the event of any

mitigating circumstances the penalty shall be betwsix months to one year
imprisonment, and in both circumstances there &leall heavy financial penalty
as punishment. Furthermore, there shall also bpessson or dismissal from

being a public employee.

Article 240 of the Turkish Penal Code, as set dudve, creates a criminal
offence of professional misconduct. The failureany public employee to act in
accordance with his/her duty is a serious offenaaighable by a term of
imprisonment, a heavy fine and dismissal from pusdrvice.

The observer was informed that Article 240 of thekKish Penal Code was
originally enacted in order to provide a complamechanism for Turkish
citizens dissatisfied with the conduct of gmjlic employee instructed to act on
their behalf. The observer was also informed thatdourts do have experience
of criminal prosecutions of lawyers on charges offgssional misconduct.
However, the criminal proceedings have usually be@mmenced following a
complaint made by an ordinary citizen against ayEawnstructed to act on their
behalf rather than at the instigation of the Offafehe Public Prosecutor of its
own motion.



In addition to the foregoing, the observer was nmfed that according to the
Rules of the Bar Association, whenever a criminakestigation is commenced
against a lawyer under Article 240 of the Turkign&® Code, the lawyer is also
subjected to a disciplinary investigation by his/l®ar Association. The
Observer was informed that a criminal convictionll wisually, but not
automatically, result in the lawyer concerned bealisdparred for life.

2. Other applicable law, decreesor regulations

Articles 58 and 59 of the Law on Lawyers are reteéva so far as they outline
the conditions of inquiry for lawyers accused dieates committed during the
course of their professional duties. Article 58yies as follows:

"All investigations concerning offences committedlawyers during the course
of their duty shall be carried out by the Publios&cutor, responsible for the
area, following the grant of permission by the Mier of Justice. The offices
and homes of lawyers may only be searched withuat @yder, and under the
supervision of a Public Prosecutor and a represeataf the Bar Association.
Such a search may only be undertaken in respetiteofnatter in relation to
which the court order was obtained. Lawyers showltibe subjected to body
searches, unless they are suspected of offencaisingcheavy sentencing."”

Article 59 of the Law on Lawyers provides as follows:

“the file in respect of an investigation carried mupursuance of Article 58 shall
be sent to the Under-Secretary of the Ministerustide responsible for Heavy
Penal matters. Following their investigation, iigtdecided that legal action is
necessary then the file will be sent to the PuBhasecutor of the Heavy Penal
Court nearest to where the offence was committathikVfive days, the Public
Prosecutor shall prepare an indictment and passtite Heavy Penal Court to
decide whether there are grounds for a final ingasbn or not.

A copy of the indictment shall, in accordance wiite Procedure Rules of the
Penal Court, be given to the lawyer against whosretis an investigation.

Following receipt of the indictment, the lawyer mayithin the time period set

by law, request that further evidence be obtaitfatie request is acceptable it is
taken into consideration and, if necessary, thggudill order further, more

detailed investigation.

The trial of a lawyer against whom it is decidedpen an investigation will be
held at the Heavy Penal Court nearest to whereffeace was committed. The
Bar Association of which the lawyer is a registeneeimber will be notified of
the prosecution."



3. The nature of the prosecution case

The trial of Filiz Kalayci before No. 4 Ankara Hea¥enal Court was based
upon the contents of an interview that she gaveCwonhuriyet newspaper
published on 15 January 2002. The sections ofrttezview that were selected
as the basis for the prosecution were as follows:

"The Minister of Justice is causing prisoners toogadeath strikes ... He is in a
way issuing an invitation for new deaths ... He doeeisgive prisoners any other
alternatives and therefore provokes the action”

"The prisoners should be able to communicate th @dcer during breaks for
which the prison administration must be responsjtiecreate the] necessary
possibilities. Something above this and a regingétér than this cannot be
accepted. It is not correct that the F-Type prisgstem is suitable to the
international standards. This is a completely swfie Turkish-type prison
system."

"This new proposal, 3 doors 3 locks, has been peepdy many NGO's,

including the major Bar Association. The Ministefr Justice cannot simply

ignore it. If he does refuse it only means issumgtation to new deaths. It is
not correct that it would cost the State a forttmatroduce this system. That is
a government made speculation. It would be wellughoto turn the keys and
open some of the doors, letting people of thetasatation."”

"This proposal is refused because the State wantsritinue with the isolation
cell system. The isolation cannot be acceptedrmdef the life conditions and
health of the prisoner. It is very damaging."

On 18 January 2002, the Istanbul Public ProsesutOiffice initiated an
investigation into Ms. Kalayci's comments on thesi®aof a potential
contravention of Article 159 of the Turkish Penaldé. However, on the same
day, it decided that the investigation ought mom@pprly be conducted by the
Ankara Public Prosecutor's Office and so it refértbe case to the Ankara
Public Prosecutor's Office. On 5 February 2002,Ahkara Public Prosecutor's
Office commenced its investigation. Ms. Kalayci emed a telephone call
inviting her to the Public Prosecutor's Office. @rat the office she was shown
the complaint by the Istanbul Public Prosecutogetber with the newspaper
article. This was the first occasion upon which beeame aware that she was
being investigated in respect of a possible crilnoféence. Ms. Kalayci was
informed that the accusation against her was thath&d contravened Article
159 by insulting the Ministry of Justice. She wasgited to make a statement in
her defence. She was neither accused of violatirigcl& 240 nor invited to
make representations in relation to any accusati@nofessional misconduct.



On 23 March 2002, the Ankara Public Prosecutorfe@fhaving completed its
investigation, prepared an Indictment. The indicttreharged Ms. Kalayci with
"Insulting the Ministry of Justice" pursuant to i&te 159 of the Turkish Penal
Code. The indictment further intimated that Ms. dali was quilty of

"professional misconduct” but did not expresslylude a count alleging a
contravention of Article 240 of the Turkish Penalde.

On 3 April 2002, in accordance with Articles 58 d&#lof the Law on Lawyers,
approval of the Ministry of Justice for the contamge of the prosecution was
sought. The Ministry of Justice approved the prasen of Filiz Kalayci.

On 12 April 2002, in accordance with proceduresegowg the prosecution of
lawyers laid down in Articles 58 and 59 of the Law Lawyers, the case file
was sent to the nearest Heavy Penal Court to whereffence was allegedly
committed, the Kirikkale Heavy Penal Court. Becauke indictment in
existence at this time did not contain a countgahig a contravention of Article
240, Ms. Kalayci's legal representatives arguetttieacourt had no jurisdiction
to determine any allegation of "professional mighet". The Kirikkale Heavy
Penal Court did not decide this issue. Insteacedided to transfer the case to
the Ankara Heavy Penal Court.

On 7 June 2002, a hearing took place at the Ankimavy Penal Court. Ms.

Kalayci submitted a defence statement. Ms. Kalaytdgal representatives
repeated their submission regarding the absencangf count charging a

contravention of Article 240. The Ankara Heavy He@Gaurt considered that

since the indictment contained only a single caall@ging a contravention of

Article 159, a matter normally tried before a Firstance Penal Court, it had no
jurisdiction to hear the case. The matter was adgualiin order for the court to

consider whether or not it had jurisdiction.

On 27 June 2002, a hearing took place at the AnKa@y Penal Court. The
Court decided that since the indictment raised |lgation under Article 159

but not Article 240, it had no jurisdiction to hehe case against Ms. Kalayci
and so referred the case to the First Instancel Benat.

On 30 October 2002, a hearing took place at th& Fastance Penal Court No.
2. Ms. Kalayci submitted her written defence staetrto the court. The Court
considered that the indictment properly raisedgakte contraventions of both
Article 159 and Article 240 of the Turkish Penaldéoand since Article 240
could only be tried before a Heavy Penal Coutiad no jurisdiction to hear the
case. The matter was adjourned in order for thet toiwconsider whether or not
it had jurisdiction.



On 7 November 2002, a hearing took place at the&t Fistance Penal Court No.
2. The court decided that it did not have jurisdictto hear the case because the
indictment did contain a properly drafted countegihg a contravention of
Article 240. Given the conflict between the HeawnBl Court and the First
Instance Penal Court, it was decided that thediati®on of the case should be
determined by the Court of Cassation.

On 22 January 2003, a hearing took place befor&tih€Chamber of the Court
of Cassation in order to determine jurisdictioneT®ourt of Cassation decided
that the indictment contained two alleged offenegspffence of “insulting the
Ministry of Justice" pursuant to Article 159, whigkas expressly pleaded, and
an offence of "professional misconduct” pursuant Adicle 240, which,
although the particular statutory provision was plaaded in the indictment,
was pleaded with sufficient clarity for their to Aeharge to be determined. The
Court of Cassation proceeded to find that in ligiitthe contents of the
indictment, the case against Ms. Kalayci shouldrieel before the Heavy Penal
Court.

On 7 March 2003, the Ankara Heavy Penal Court Nde#rmined, without an
oral hearing, that in light of the decision of tmurt of Cassation, it had
jurisdiction to try the case.

On 8 April 2003, a hearing took place before thé&a#ma Heavy Penal Court No.
4. The Public Prosecutor applied for an adjournnremrder to give him more

time to give his opinion on the merits of the caBaee matter was adjourned to
20 May 2003.

On 20 May 2003, the final hearing took place befdn&ara Heavy Penal Court
No. 4. The Public Prosecutor gave his opinion that crime had been
committed. He submitted that, in his opinion, Msald§yci had, by her
comments, intended to criticise, but not insulte tMinistry of Justice and
accordingly, in line with recent legislative amerahits, no crime had been
committed under Article 159 of the Penal Code. ¢ offence had been
committed under Article 159 then there was no m@mwfmal misconduct
pursuant to Article 240. The Public Prosecutor tewithe court to acquit Ms.
Kalayci.

4. The nature of the defence case

In her defence statement, Filiz Kalayci maintainledt she was not guilty of
insulting the Ministry of Justice and not guilty pfofessional misconduct,
rather she had simply sought to exercise her iatemmally guaranteed right to
non-violent freedom of expression.
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The observer noted that Ms. Kalayci was promptlyviated with information
relating to both the nature and cause of the chafgesulting the Ministry of
Justice. Due to a lack of precision in the draftrighe indictment, information
relating to the charge of professional misconduas \ess readily forthcoming,
however, Ms. Kaycili was aware of both the legaation of the offence and
the facts upon which the allegation was based weltlvance of the start of the
trial. At no stage of the proceedings was Ms. Keillaxcluded from observing
the proceedings against her. She was able to heg@rosecution case in full. No
restrictions were placed upon her choice of legpfesentatives or her ability to
defend herself in person had she so wished. Hagéwyded to instruct legal
representatives, no restrictions were placed upemalbility to communicate
with them in confidence. In court, Ms. Kalayci bétezl from the right to be
presumed innocent until proven otherwise and thadstrd of proof imposed
upon the prosecution was "beyond reasonable dolst" Kalayci was able to
put forward her defence by way of written submissand she was able to refute
the prosecution's evidence. Equally, she was aftbtte right to remain silent if
she so wished. The court authorities complied whikir duty to notify Ms.
Kalayci of the date and location of each of therimgg in her case and no
restrictions were placed upon the possibility dblpriattendance at the hearings.

The Observer received no complaint to the effeat ts. Kalayci had been
denied full access to all appropriate informatifiles and documents necessary
for the preparation of her case, however, as tditheliness of that access, the
observer was informed that Ms. Kalayci was onlyoaféd access to the
prosecution file on the day of the first hearingZodune 2002. The observer also
received an allegation that Ms. Kalayci had be@vgmted from putting forward
her defence by way of oral submissions, insteadgoegquired to rely solely
upon the contents of her written defence statemBme. observer received a
further complaint that at the outset of the firsating, Ms. Kaycili was asked to
state in open court whether she had any previomwicmons and that the
attitude of the presiding judge at the first heguirad been less than impartial.
The observer also received a complaint to the etfest proceedings against
Ms. Kalayci had not been concluded within a reabtmndime given the
restrictions that the pending prosecution imposgmbnu her professional
activities.

5. Therole of the prosecution and defence counsels

The prosecution was represented by Public Proseélit@€elik. The Observer

understands that Mr. Celik was not specificallyestdd to prosecute Ms.
Kalacay, rather, the case was randomly allocatédoto4 Ankara Heavy Penal
Court. The case was then assigned to Mr. Celik Ussche is responsible for
prosecuting all cases in Court No. 4.
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The Observer attempted to organise a meeting withQdlik but unfortunately
he was away from his office when the observer daligon him.

Ms. Kalayci was represented by 9 members of thetébgmorary Lawyers
Association ("CLA"). She was able to appoint lavey@f her own choosing.
Since Ms. Kalayci remained on bail, her lawyers evaot restricted in their
ability to communicate with her in confidence. Thegre not subjected to any
form of harassment or intimidation on account cf tepresentation that they
provided. The Observer received no complaint todffect that Ms. Kalayci's
lawyers had been denied full access to all appaitgrinformation, files and
documents necessary for the preparation of the, daseever, as to the
timeliness of that access, the observer was infdrthat the lawyers were only
afforded access to the prosecution file on theaaye first hearing on 7 June
2002. Notwithstanding this fact, Ms. Kalayci's lawy were confident that they
had been afforded adequate time to prepare thaaefmse since the allegation
was not complex and the only item of prosecutiowleavwce was the newspaper
article. In court, the nominated spokespersontHerlawyers was able to address
the court by way of full oral submissions and dgrthe said submissions was
afforded an effective opportunity to challenge pnesecution case and advance
his client's own case. The Observer is not ableport directly upon the ability
of counsel for Ms. Kalayci to call and effectivedyamine witnesses since none
were called by either party during the course effloceedings.

6. Violation of the Principle of " Equality of Arms'

The Observer is concerned that the principle otiaéity of arms" was not fully
respected in so far as the prosecutor's submissiers entered directly into the
court record in his own words, whilst the defenaeyers and defendant were
barred from dictating their own defence submisgimectly into the record.
Instead, the defence had to rely upon the judgautomarise the statements of
the defendant and argument of counsel before iteméesr into the court record.
The Observer considers that this procedure, whscbommon to all criminal
trials in Turkey, fails to comply with the princgbf "equality of arms" in so far
as it places the defence at a substantial disaglgamnis-a-vis the prosecution.

The Observer is concerned that the procedure fordeng defence submissions
in Turkey potentially fails defendants in three kegpects. First, during the
course of the trial it risks creating the impressibat defence submissions are
not as important as those made by the prosecutword, it may prevent
defendants from arguing on appeal matters advaocdteir behalf during the
course of their trial. Third, the procedure as endly followed could be said to
deprive appellate courts, whose role is to screginthe fairness of trial
proceedings, of any accurate record of the proogedn the lower court. In the
opinion of the Observer, these matters serve toeplae defence at a substantial
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disadvantage vis-a-vis the prosecution during these of criminal proceedings
in Turkey.

As a result of information obtained from intervieagethe Observer understands
that although during the hearing the defence caecoko the judge's summary,
acceptance of this objection is within the judgk&tretion. After the hearing is
over, the defence lawyer has no right to objechdowv his/her argument is
summarised in the record. In the hearing obsemexldefence counsel did not
seek to challenge the judge's summary at any stae proceedings.

7. The conduct of the presiding judge

The presiding trial judge requested that the Olesamithhold his name from the
final report on the trial observation. The Obsemvas informed that this request
was made because Turkish law prevents a judge émmmenting on a case
until the case has been finally determined anctc#se against Filiz Kalayci will
not be finally determined until the Public Prosecutas exhausted his appeal
rights. In light of the presiding judge's requéise Observer has decided, out of
an abundance of caution, to also withhold the naafete other two judges
responsible for hearing the case against Filiz y&ala

The observer did receive an allegation that theigiey judge had refused to
hear oral evidence from Ms. Kalayci on the basa #ine had already prepared a
written defence statement. The observer was infdrthat this occurred at the
first hearing. The observer himself withessed thatjudge refuse to hear any
oral submissions from Ms. Kalayci at the hearing26rMay 2003, although this
was after the public prosecutor had requested aqunitiel.

The observer also received a single complaint deggrthe attitude of the

presiding judge towards Ms. Kalayci at the firsatieg when she was allegedly
ordered to remove her hands from the bench thatwst®esitting on. It was

alleged that this demonstrated that the presidudgg had been less than
impartial.

8. Judgement

At the hearing on 20 May 2003, the Public Prosecutated the court to acquit
Ms. Kalayci. The Public Prosecutor gave his opirtioat Ms. Kalayci had, by
her comments, intended to criticise, but not insihé Ministry of Justice and
accordingly, in line with recent legislative ameratits, no crime had been
committed under Article 159 of the Penal Code. JUuges unanimously ruled
that since there was no evidence that Ms. Kalagdidrctually intended to insult
the Ministry of Justice, rather than merely crgeiit, no offence had been
committed under Article 159.
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[11. Evaluation of the fairness of the proceedings

The European Convention for the Protection of HufRahts and Fundamental
Freedoms (ECHR) is the primary binding regionatrun®ent to have actually
been ratified by Turkey. J@n addition, relevant persuasive non-treaty séads
include the Universal Declaration of Human Right4 @48 (UDHR), UN Basic
Principles on the Independence of the Judiciar§ 985 [] and the UN Basic
Principles on the Role of Lawyers of 1990, [8

1. Compliance with international fair trial standards

Based on his observation of the hearing on 20 M@932and subsequent
interviews, the Observer is pleased to report ihatjs opinion, the prosecution
of Filiz Kalayci was conducted largely in accordandth international fair trial
guarantees. The observer makes the following obtens:

a. Theright to betried by a competent tribunal established by law

Ms. Kalayci was tried before a court that was dithbd in advance of and
independently of the case before it. The judiciahgl was not specifically
chosen to hear the case, rather, the case wasmnédesigned to Court No.4
which had legal jurisdiction to hear the case. dsvwnost apparent that the court
was presided over by competent personnel who weperienced with the
subject-matter of the proceedings. The judges hgahe trial of Ms. Kalayci
were experienced with the subject-matter of theg@edings and in command of
the issues before them. On the basis of the fonggdhe observer concludes
that Ms. Kalayci was tried by a competent tribuestablished by law in
accordance with Article 6(1) of the ECHR and Pmei 5 of the Basic
Principles on the Independence of the Judiciary.

b. Theright to a public hearing

Ms. Kalayci was afforded a public oral hearing. fdetrictions were imposed in
relation to the possibility of attendance by theblpu and press. Adequate
facilities were provided for public attendance he tform of a large public
gallery within the courtroom. At the conclusion edich hearing, the time and
venue of the next hearing was publicly announcdte jldgment in the case
was also made public. In light of the foregoings thbserver is of the opinion
that Ms. Kalayci's right to a public hearing as rgueed by Article 6(1) of the
ECHR was respected throughout the course of theepbngs against her.

c. Theright not to be compelled to testify or confess guilt
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No restrictions were placed upon Ms. Kalayci's trighhn remain silent. No

complaints were received of her having been coetweadstify or to confess. In

the opinion of the observer therefore, Ms. Kalayas afforded her right not to
be compelled to testify or confess guilt in accomawith the European Court's
interpretation of Article 6 of the ECHR.

d. Theright to adequate time and facilitiesto prepare the defence

The Observer was informed that Ms. Kalayci andlégal representatives were
only able to access the prosecution file contairiivegy evidence against her on
the day of the first hearing on 7 June 2002. Inapi@ion of the observer such a
restriction could potentially constitute a violatioof the right to adequate
facilities for the preparation of the defence, hegre whether that is in fact so
will depend upon the circumstances of the individuzse. In the circumstances
of the present case, the Observer was informedolly bls. Kalayci and her
legal representatives that there was no prejudicasioned because prior to the
first hearing they knew that the prosecution cass Wwased solely upon the
newspaper article (a copy of which they had) anainftheir experience, they
concluded that access to the prosecution file woatchave revealed any further
relevant information. This conclusion transpiredb&accurate.

The Observer understands that in cases falling ruttde jurisdiction of the
Heavy Penal Court, there is no restriction in Tsikiaw upon defence access to
the prosecution file prior to commencement of trl@dwever, in practice it is
often difficult to access such documentation begedhs public prosecutor is not
readily available. In the opinion of the observiligre are likely to be cases
where late discovery of the evidence to be relipdnuby the prosecution will
prejudice the defence in the preparation of theasec However, in the
circumstances of the present case, the obsersatigfied that the defence was
not so prejudiced. The Observer notes that a ldtter 12 months elapsed
between the indictment being preferred and the stfathe trial. A further 6
weeks then elapsed between the start of the tlita conclusion, a period of
time during which only two short hearings were héltie case against Ms.
Kalayci was not especially complex. She faced omlp charges and the
prosecution evidence comprised solely the articleliphed in the Cumhuriyet
newspaper. She was represented by 9 lawyers wha@mapgpointed at the
earliest stage of the proceedings. She was onthrailighout the proceedings
and therefore no restrictions were placed uponafdity to communicate in
confidence with her legal representatives. Defermansel were satisfied that
they had had adequate preparation time. In vieth@fforegoing, the observer
concludes that Ms. Kalayci and her legal represeetawere afforded adequate
time and facilities for the preparation of the defe in accordance with Article
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6(3)(b) of the ECHR and Principle 21 of the Basimé&lples on the Role of
Lawyers.

e. Theright to be presumed innocent until proven guilty

The Observer was informed that formally the burad¢nproof lay with the
prosecution throughout the entire trial and thexdéad of proof was "beyond
reasonable doubt". However, any analysis of theedetp which the right to be
presumed innocent until proven guilty was appliedpractice requires an
assessment of the degree to which the public ati#sorrefrained from
prejudging the outcome of the trial, invoking theilgof the accused and/or
treating the accused as if she was already guilty.

The Observer did receive a complaint from the lawysepresenting Ms.
Kalayci to the effect that, in practice, courts Tiirkey often look to the
defendant to prove his or her innocence. In théamiscase, the observer was
informed that having made the written allegatioaiagt Ms. Kalayci, the public
prosecutor did not speak once during the courdbeoproceedings. Instead, the
court looked to the defence to prove that no okehad been committed. The
observer does not consider that this proceduretibates a violation of Ms.
Kalayci's right to be presumed innocent until proguilty. It appears to the
observer that in conducting its fact-finding pragethe court simply accepted
the prosecution's case as being the contents afditment and the newspaper
article before then inviting the defence to makeré@presentations in relation to
the allegations raised. Such representations wauttlde submissions on
whether the prosecution had discharged the bur@i@noof upon them in light
of the evidence they had submitted. The observes dwt consider that this
procedure can properly be said to be inconsistétht tive right to be presumed
innocent.

The Observer did receive a single complaint reggrdhe attitude of the
presiding judge towards Ms. Kalayci at the firsahieg when she was allegedly
ordered to remove her hands from the bench thatwse sitting on. The
presiding judge was not prepared to comment upgn ampect of the case
against Ms. Kalayci, however, even in the absericeng comment from the
judge, the observer is of the opinion that theoatiof the judge cannot in any
sense properly be said to indicate that he hadigiged the outcome of the trial,
invoked the guilt of the accused or treated thaused as if she was already
guilty. On the basis of the hearing observed arel dhsence of any other
complaints, the Observer is satisfied at the juglg#itude and approach towards
the prosecution and defence. Notwithstanding thegming, the Observer is
concerned about the fact that at the outset ofitsiehearing on 12 April 2002,
the Court asked Ms. Kalayci to declare whether $slagl any previous
convictions. The Observer was informed that thisaistandard practice in
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Turkish courts and that the comments of the defeinda relation to their
previous convictions are checked against recortisbhyethe Ministry of Justice.
The Observer was further informed that, in somesathe prosecution file also
contains a list of previous investigations thatdhaeen conducted in relation to
an accused, irrespective of the ultimate outcontaade investigations.

Whilst the Observer recognises that the Europeannassion has expressed its
view in several cases that informing decision-makef a person's prior
convictions before a verdict is reached does notsearily violate fair trial
guarantees, including the presumption of innoceamsirined by Article 6(2) of
the ECHR, [9 the Observer nevertheless considers that theipeaaf requiring

a defendant to declare his/her criminal recordhatdutset of a criminal trial,
prior to the determination of guilt or innocencenot a practice that should be
encouraged. Similarly, the observer can see nal va&ason for retaining a
record of previous investigations against a defahda a file which is made
available for the judges to read prior to theiredetination on the issue of guilt
or innocence. The Observer considers that if jasscto be not only done, but
also seen to be done, such practices ought projoebky abolished.

In the instant case, however, Ms. Kalayci was abldeclare that she had no
previous convictions and the prosecution file dwmt ©ontain any record of

previous investigations. Accordingly, the obsergencludes that Ms. Kalayci's
right to be presumed innocent until proven guilbder Article 6(2) ECHR was

respected.

f. Theright to beinformed of the charge

The observer notes that prior to the commencemektiteotrial in the Ankara
Heavy Penal Court on 8 April 2003, there were pid legal arguments
surrounding the issue of jurisdiction and theselangnts appear to have centred
upon whether or not the authorities had complietth Wieir duty to provide Ms.
Kalayci with sufficient information as to a chargkeprofessional misconduct in
order for it to be included in the indictment.

Although on 5 February 2002, during her meetinghwvite Public Prosecutor,
Ms. Kalayci was promptly informed of the exact ledescription of the alleged
offence contrary to Article 159 of the Turkish Pe@ade and the facts upon
which the allegation was based, on this occasi@ vgais neither accused of
violating Article 240 nor invited to make repressmns in relation to any
accusation of professional misconduct. Subsequethtéy indictment preferred
against her clearly charged her with "insulting Miaistry of Justice" pursuant
to Article 159 of the Turkish Penal Code, howeverdid not, however,

expressly include a count alleging a contraventibArticle 240 of the Turkish

Penal Code. In short, while Ms. Kalayci was infodhad the facts upon which
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the allegation of professional misconduct was baslkee was not provided with
information on the specific law and its provisi@ssrequired for the purposes of
compliance with her right to be informed of the iIgwagainst her.

Whilst it is regrettable that the original indictntevas not drafted with greater
precision, in the opinion of the observer, thisied sufficient to conclude that
the authorities have thereby failed to comply witleir duty to provide Ms.
Kalayci with information relating to the basis dfet charges against her.
Ultimately, at the commencement of her trial on [@iA2003, Ms. Kalayci was
in full knowledge as to the fact that she faced dwants on the indictment. She
had been provided with information as to the spedtws and their provisions
and she was informed of the date, time and placenwhe alleged offences
were committed. Indeed, she was aware of the pbisidf there being a charge
of professional misconduct on the indictment asyess March/April 2002 and
was therefore not prevented from preparing a defancthis regard. In the
opinion of the observer, therefore, Ms. Kalayci vedfrded her right to be
informed of the charges she faced in accordandeAwiicle 6(3)(a) ECHR.

g. Theright to defence

The observer received a complaint that Ms. Kaldyad been prevented from
putting forward her defence by way of oral subnaissj instead being required
to rely solely upon the contents of her writtenethele statement. Again, the
presiding judge was not prepared to comment onagpgct of the proceedings
against Ms. Kalayci. In the opinion of the obsenatthough regrettable, the fact
that Ms. Kalayci was prevented from making oralmigsions would not be
sufficient to constitute a violation of the riglotdefence. The observer notes that
at no stage was Ms. Kalayci excluded from obsenrtirgg proceedings against
her. She was present throughout the trial, ableety the prosecution case in full
and put forward her defence by way of written sigsnins. The Observer notes
that Ms. Kalayci was represented by no less thé&aw§ers and no restrictions
were placed upon her choice of legal representtivghe was able to
communicate in confidence with them and advise thethe presentation of her
case. Ms. Kalayci's lawyers were not subjectedni farm of harassment or
intimidation on account of the representation thaty provided. In view of the
foregoing, the Observer concludes that overall K&dayci was provided with a
satisfactory opportunity to present her defenceanubrdingly her right to make
a defence in accordance with Article 6(3)(c) of BH@HR was respected.

2. Concernsrelating to compliance with international fair trial standards

a. Theright to betried by an independent and impartial tribunal
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The observer is pleased to report that in seveaspeacts, the judges charged
with determining the charges levelled against Malalci demonstrated that

they were impartial. The judges had not taken pathe proceedings in any

prior capacity. No information was received to segjgthat they had any

personal interest in the outcome of the case. Haglynot commented on the
case in public prior to or during the trial. Thelges did not appear to have any
pre-formed opinion that could have weighed on ttetision.

Nevertheless, the Observer does have continuingecos relating to the extent
of the independence of the judiciary. These coreceamtre on the make up of
the ruling body of the judiciary, the High CouneflJudges and Prosecutors and
its potential to exert undue pressure on membetiseojfudiciary. Established by
Article 159 of the Constitution, the High Coundl iesponsible for appointing,
transferring, promoting, disciplining and dismigsijudges. The Council is
chaired by the Minister of Justice, a Minster oftite Under-Secretary and five
judges selected by the President. The Minister udtide and the Under-
Secretary of the Minister of Justice each retaitingorights in the High Council
and therefore there is executive influence in ttee@ss of judicial appointment,
promotion, transfer and discipline. Decisions oé t@ouncil are not open to
judicial review. Discussion within the Turkish gomenent about possible
changes to the High Council suggest that the govent is aware that it is not
satisfactory. [1D

The observer is fortified in his conclusion thae ttribunal hearing the case
against Filiz Kaycili was not truly independenttbé executive as a result of the
meeting that he conducted with the presiding judge. presiding judge was not
prepared to enter into any discussion regardingéise against Filiz Kaycili, he
was not prepared to discuss the extent of the gmignce of the judiciary
generally in Turkey and he requested that his naenemoved from the present
report. In the opinion of the observer, these atetlme actions of an independent
judicial officer who is able to freely express lopinions regarding the legal
system in Turkey. Rather, they are the actionsadwious judicial officer who,
because of the likely repercussions for himselfs wat prepared to risk being
accused of criticising the Ministry of Justice irorit of the international
community.

This influence of the Ministry of Justice is padiarly worrying in the present
case since, in accordance with Articles 58 andfa3®e Law on Lawyers, both
the preliminary investigation and the prosecutibfibz Kalayci was approved,
not only by the Public Prosecutor's Office, but enaignificantly, by the

Minister of Justice and the Under-Secretary of tenister of Justice,

respectively. The judges seized of the trial of Malayci were thus left in the
invidious position of knowing that individuals cdgba of exercising a profound
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influence over their entire judicial career hadceatty found there to be a prima
facie case to answer. In such circumstances, teereér is of the opinion that
judicial independence was compromised.

Given his concerns relating to the degree to whiah judges charged with
hearing the case against Ms. Kalayci could be walie truly independent, the
observer is satisfied at the decision of the judgeacquit Ms. Kalayci on the
basis that no offence had been made out despitathehat this was done on
the recommendation of the public prosecutor.

b. Theright to betried without undue delay

Ms. Kalayci was informed that the Office of the RulProsecutor was taking
steps to investigate her with regards to a potepti@secution on 5 February
2002. She was acquitted on all counts on 20 Mar@d32 The Observer
understands that the Public Prosecutor has a futthelays in which to seek
leave to appeal the decision of the Heavy PenaltCnu that since the public
prosecutor in fact sought the acquittal of Ms. Kalaan appeal is unlikely to be
forthcoming. Assuming that no appeal is pursuednugxpiry of the period in
which leave to appeal may be sought, the decididmeoHeavy Penal Court will
become final.

The Observer is deeply concerned at the fact tlsatkddlayci was the subject of
criminal proceedings for a period of almost 15 rhenbefore the public
prosecutor sought her acquittal on the basis tbabffence had in fact been
committed. In terms of the charges faced and thereaof the evidence
involved, the case against Ms. Kalayci was not rmpiex one. She faced only
two charges, she was the only defendant and thg e@ntlence against her
constituted a single article in one newspaper. Leggument relating to
jurisdiction undoubtedly rendered the case more pdexn than it would
otherwise have been, however, in the opinion ofolbeerver, the Turkish court
system failed Ms. Kalayci by taking a total of 1bmths (April 2002 - March
2003) to determine this one issue. The allegednoéfe were serious and, if
convicted, Ms. Kalayci faced the possibility of aolpnged period of
imprisonment and disbarment for life. The criminploceedings were
undoubtedly a source of considerable personal corfoe her and she may well
have been subjected to a degree of stigmatisatieon@ certain sections of
society. In such circumstances, there was a comgalleed to determine guilt
or innocence as expeditiously as possible. In thmian of the Observer,
therefore, the competent authorities ought properligave acted with a greater
degree of efficiency in order to bring the trial fefiz Kalayci to a conclusion
within a reasonable time in accordance with Art@f¢) of the ECHR, Principle
27 of the Basic Principles of Lawyers and Principleof the Basic Principles on
the Independence of the Judiciary.
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V. Conclusion

Any comment on the trial of Filiz Kalayci must nesarily extend beyond an
analysis of the fairness of the proceedings in ¢bartroom to include the
overall context within which the criminal chargeganst her arose. It is through
this optic that the Observer reports his profoumcern that the criminal charge
against Filiz Kalayci was in reality a form of hasanent of a lawyer who had
sought to exercise her legitimate right to non-emblfreedom of expression.

In the opinion of the observer, three key factspsupthis position: the content
of the newspaper article, Turkey's record of crathging freedom of expression
and the fact that Ms. Kalayci was the subject amicral proceedings for a
period of almost 15 months before the public progacsought her acquittal on
the basis that no offence had in fact been comdhitte

Regarding the content of the newspaper article,Qbserver notes that Ms.
Kalayci's comments addressed the issue of refortineo$trict regime in F-Type
prisons in Turkey. The Observer is aware that prisonditions have been a
subject of intense debate in Turkey in recent yeargrisoners, their families
and many human rights defenders and other civiameations have expressed
concern that F-Type prisons increase the risk ofute or ill-treatment in
detention. The Turkish authorities meanwhile haeerb anxious to deflect
criticism of the F-Type prison system as they persioeir ambition of E.U.
accession. The subject matter of Ms. Kalayci'clartivas therefore politically
sensitive.

Regarding Turkey's record of criminalising freedofrexpression, the Observer
recalls that the Turkish Human Rights Associatias lealculated that Turkish
law and regulations contain more than 300 provsioconstraining freedom of
expression, religion, and association. These lawisragulations are frequently
used to prosecute politicians, journalists and essitfor their non-violent

expression of their beliefs and opinions. ArticE9lof the Turkish Penal Code
has been particularly widely used against citize® have criticised state
institutions and this has led to many unjust prasens.

However, the Observer is most strongly fortifiechia opinion by reason of the
fact that Ms. Kalayci was the subject of criminabgeedings for a period of
almost 15 months before the public prosecutor sbhghacquittal on the basis
that no offence had in fact been committed. Artitd of the Turkish Penal
Code was amended in February 2002 so as to repdecls or writing that was
intended to merely criticise, but not insult, statstitutions no longer illegal.

Interestingly, February 2002 was also the month nwviMs. Kalayci was

summoned to the Ankara Public Prosecutor's Offiteonider to answer the
allegation that she had "insulted the Ministry astice". By the time the first
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indictment was preferred by the Ankara Public Pcos® a month later on 23
March 2002, the new law was in full effect. It ieetefore possible to conclude
that throughout the entire duration of the crimimpabceedings against Ms.
Kalayci, from March 2002 - May 2003, the public peoutor would have been
aware that speech or writing that was intendeddceiy criticise, but not insult,
state institutions was no longer illegal. In sudhcumstances, one is left
guestioning why a public prosecutor who in May 20@8 prepared to declare
that Ms. Kalayci's comments were merely criticisather than insult, ever
initiated criminal proceedings against her in timstfplace. And, when one
recalls that the proceedings were not only initldtet maintained for a total of
15 months, questions must be asked to as to thwermitthe public prosecutor
In so doing. There can be no mileage in an argurtfeat the proceedings
needed to be continued in order to resolve a jutisthal issue because the legal
argument relating to jurisdiction concerned Artiei40, not Article 156. In the
opinion of the observer, the proceedings againstkdsayci were initiated and
maintained solely in order to harass and intimicdatawyer who had sought to
express her opinion on a politically sensitive &su

Annex A
1. Background information concer ning the accused

Filiz Kalayci, 29 years old, qualified as an advocate in 1998samce then has

practised as a member of the Ankara Bar Associatigime specialises in

criminal defence work with an emphasis on politigatl serious criminal cases
heard before the State Security Court. She hasewigois convictions.

2. Socio-political background to thetrial

Article 2 of the Turkish Constitution describes tlebaracteristics of the

Republic as a "democratic, secular, and sociae$faverned by the rule of law,
In accordance with the concepts of social pead&mma solidarity, and justice;

respectful of human rights, committed to Ataturkior@alism, and based on the
fundamental principles set forth in the preambldius, the principle of the rule
of law is given a prominent place in the Constdgatitogether with other

fundamental characteristics of the Turkish State.

According to Turkish law, the power of the judigias exercised by judicial
(criminal), military and administrative courts. Heecourts render their verdicts
in the first instance, while superior courts exaethe verdict for subsequent
rulings.

Criminal courts of original jurisdiction are Justiof the Peace Courts (Sulh
Ceza Mahkemeleri), Courts of General Criminal &licison (or Courts of First

22



Instance) (Asliye Ceza Mahkemeleri), and Heavy P&wurts (Aoir Ceza
Mahkemeleri). Justice of the Peace Courts and €ooirtGeneral Criminal
Jurisdiction have one judge, and are generallytéotan the capitals of sub-
provinces. Heavy Penal Courts are composed of fludges, one of whom is
the head, and are located in provincial capitats.adldition, State Security
Courts deal with political and serious criminal emasleemed threatening to the
security of the state. Turkish courts have no gystem; judges render decisions
after establishing the facts in each case basexVidence presented by lawyers
and public prosecutors. The Supreme Court of Apfmabd known as the Court
of Cassation) is the only competent authority feviewing decisions and
verdicts of lower-level judicial courts, both ciahd criminal.

Article 9 of the Turkish Constitution provides fan independent judiciary.
Under Article 138, judges are protected from indinns, recommendations or
suggestions that may influence them in the exerofséheir judicial power.
Furthermore, no legislative debate may be held @mmeg the exercise of
judicial power in a pending trial and both legislatand executive organs are
required to comply with court decisions withouteadttion or delay. Article 139
of the Constitution provides judges with securifytenure, although certain
legitimate exceptions are authorised.

Notwithstanding these provisions, there is contiguiconcern within the
international community regarding the extent of thdependence of Turkish
judges in practice. These concerns centre on the mp of the ruling body of
the judiciary, the High Council of Judges and Pcosars and its potential to
exert undue pressure on members of the judiciastalished by Article 159 of
the Constitution, the High Council is responsibde &ppointing, transferring,
promoting, disciplining and dismissing judges. Theuncil is chaired by the
Minister of Justice, a Minster of Justice Underi®&ry and five judges
selected by the President, thereby failing to sepathe judiciary from the
executive. Decisions of the Council are not opejuticial review. Discussion
within the Turkish government about possible change the High Council
suggests that the government is aware that ittisatesfactory. [1]L

Turkey has also been the target of much criticiser @ long period of time by

human rights organisations [[12United Nations Mechanisms [L3and the

European Court of Human Rights J1dn the issue of the extent to which
Turkish lawyers are able to exercise their roldhia judicial process without
undue restriction and pressure. Observers have eobach that on occasion
lawyers are subjected to state-sanctioned or sieted harassment,
intimidation and violence merely for providing pestional legal services to
their clients. Lawyers who repeatedly conduct dedsrbefore the State Security
Courts are, at least in some cases, considerdthte the political views of their
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clients and, as such, termed "terrorist lawyers" thg police, the public

prosecutors and the courts. Lawyers who appeariats tbefore the State
Security Courts in cases of torture and extra-jatligilling are, in some

guarters, qualified as "public enemies”. Lawyerowhblicly comment on the
human rights practices of Turkey or the Kurdishadion tend to be regarded, in
some official circles, as enemies of the statelmadded separatists.

Annex B
1. Appointment of the Observer

The Trial Observer, Mr. Paul Richmond, Barristerbwfgland and Wales, was
appointed by the ICJ and was charged with reporddingctly to the ICJ. Mr.
Richmond observed the hearing on 20 May 2003.

The Observer was briefed by the ICJ in the way naggarent in this report.
This report has been prepared in general reliapos uhe Trial Observation
Manual prepared by the ICJ which formed part of breefing.

2. M ethodol ogy

The Observer attended the hearing at No. 4 Ankaavid Penal Court on 20
May 2003. He was accompanied by a local interpregpable of simultaneous
translation.

During the Mission to Turkey the Observer also heldetings with Filiz
Kalayci (the defendant), Mr. X (Ms. Kalayci's malagal representative),
representatives of the Contemporary Lawyers Assoniathe presiding Judge
and representatives of the Human Rights Associatidbme Observer has
unfettered access to the complete prosecutionafil@ obtained copies of the
official court minutes of the hearing that he obsel

The report also includes information from a numbfewritten sources. Among
these are documents, reports, books etc. from ldgencies, news sources,
humanitarian NGOs and researchers on Turkey. Thegees where used are
appropriately attributed.

The Observer and the ICJ would like to express theititude towards all those
agencies, organisations and individuals that hawdributed to the information
presented in this report.

Annex C

Cumhuriyet Daily, 15.01.2002
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Lawyer Kalayci blamed the Ministry of Justice "toopoke death fasts".
Reaction to the circular on " Chatting"

Spokesperson of prisoners [15awyer Filiz Kalayci criticised that prisoners to
be convened would be identified by the selectiommittee and said that this
proposal was not consented by prisoners. Prisomans the proposal of the Bar
Association."

It was reported that the "conditional chatting”caiar announced by the
Ministry of Justice to be applied when the deatit§aare stopped was already
distributed to prisoners in Sincan F type prisdanwas also reported that the
circular was not consented by prisoners. Lawyer Kialayci claimed that death
fasts were not developed by only prisoners butMhestry provoked the action
by not providing any other option.

By criticising the identification of prisoners t@me together by the selection
committee, Lawyer Filiz Kalayci said that this cdrmmhal proposal cannot be
accepted. "The proposal was not consented by misoiihey want the proposal
of the Bar Association", she said. (...)

Kalayci by drawing attention to the on-going deattiaimed that death fasts
were not developed by only prisoners but the Mipigtrovoked the action by
not leaving any other option. "The Ministry is caus re-entering of people into
death fasts", Kalayci said.

Saying that the Ministry cannot turn its back te giroposal "three doors, three
locks" prposed by the democratic organisationsuholy bar associations,
Lawyer Filiz Kalayci siad that "if the Ministry tos its back to the proposal, it
will issue an invitation for new deaths. There @asather meaning."

Annex D
INDICTEMENT TO KIRIKKALE HEAVY PENAL COURT

Plaintiff: Defendant: Lawyer Filiz Kalayci, born 1974, registered at Goksun
Ali_libucak village, resident at........ member afikkara Bar Association

Complaint Issue: To insult and despise the moredquality of the Ministry of
Justice and to misconduct the duty of lawyership

Date of Crime: 15 January 2002
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Permission of Legal Investigation: Correspondentéhe Ministry of Justice
dated 9 April 2002 including the statement of theeEtorate General for Penal
affairs

The legal investigation dossier launched upon camplagainst defendant
lawyer who is registered at Ankara bar Associatias examined;

It has been understood from report of Ankara CHidfice of Republic
Prosecution, comments of Directorate General foraPé&ffairs and from the
examination of all documents that Lawyer Filiz Kala

made statements like "The Ministry is cause ofrre@ng of people into death
fasts", "the Ministry issues an invitation for ne@aths", "the Ministry provoked
the action by not leaving any other option" as @ii@ld on the Cumhuriyet daily
of 15 January 2002 with a view that her prisonéeht$ were victimised .

It is demanded, on behalf of the public, to makeéeaision to launch a final
investigation against defendant lawyer Filiz Kalagn the grounds of Article
59/1 and 2 of the Law No0.1136 and try her for pcosen based on Article
159/1 of the Turkish Penal Code.

12 April 2002
Kenan Sa_lam -Chief Prosecutor of the Republic

Amnesty I nternational Report: No | mprovementsin Turkey

In its annual report, Amnesty International citeany cases of human rights
violations. The rights of human rights activistefugees, homosexuals and
transgender people, children and others were spented.

Amnesty International (Al) has published its 20089pBrt on "The State of the
World's Human Rights". Organised by region and algcountry, its comments
on Turkey show that human rights have not seenawgments in the country in
the last year. The report is based on visits whdhmade to Turkey in
February, March, April and May of this year.

Human rights suffered in the context of politicastability and military clashes.
Reports of torture and other ill-treatment increiasehile dissenting views were
met with prosecution and intimidation. The right teedom of peaceful
assembly was denied, and law enforcement offiaiglsd excessive force to
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disperse demonstrations. Anti-terrorism legislatwas also used to restrict
freedom of expression. Unfair trials persisted esdly for those prosecuted
under anti-terrorism legislation, while barriersmagned in bringing law
enforcement officials to justice for human righksises. No progress was made
in allowing the right to conscientious objection ralitary service. Forcible
returns of refugees increased. Discrimination basedexual orientation and
gender identity persisted. Implementation of lawsea at preventing violence
against women and girls remained slow.

Background

Political tension and instability were heighteneg polarizing legal battles,
including at the Constitutional Court, and armeakhkes between the Kurdistan
Workers' Party (PKK) and the Turkish armed forces.

In legal cases that threatened the right to freeddrassociation, the ruling
Justice and Development Party (AKP) faced closaréhe grounds that it was a
focal point for anti-secular activities, as did fhe-Kurdish Democratic Society
Party (DTP) on the grounds that it engaged in digtss against the unity and
integrity of the country. The Constitutional Couegjected the closure of the
AKP in July; the case against the DTP was contmahthe end of the year.

In February parliament passed constitutional amemdsnaimed at withdrawing
the ban on women wearing the Islamic headscarf netsities, but the

Constitutional Court overturned the amendmentsuimeJon the grounds that
they violated the secular principles of the stetewever, the judgment did not
adequately demonstrate the need for this limitatibfreedom of religion and

conscience based on the human rights of others.

In July, the indictment was issued in a groundbrealrosecution against an
alleged ultranationalist network, Ergenekon, withk$ to state institutions.
Eighty-six people, including senior retired armyficdrs, were charged with
various offences relating to an alleged plot tolently overthrow the elected
government through political assassinations anideiment of violence. The trial
was continuing at the end of the year.

Armed clashes between the Turkish army and PKKicoatl and the use of
temporary security zones in eastern and south+eagftevinces increased.
Bomb attacks, often by unknown individuals or gmugilled and injured

27



civilians. The army carried out military incursiomgo northern Iraq targeting
PKK bases. In October, parliament authorized tineedrforces to make further
military interventions in northern Iraq.

In the context of the conflict, Turkish citizens kKd@irdish origin faced increased
hostility, including harassment, assaults and kstan their property perpetrated
by unknown individuals or groups. In September hsattacks took place over
several days in Altinova province, western Turkey.

Freedom of expression

Human rights defenders, writers, journalists ariebg were unjustly prosecuted
under unfair laws and subjected to arbitrary deosiby judges and prosecutors.
Article 301 of the Penal Code was amended by padrd in April but remained
an unfair limitation to freedom of expression. Istrgations under Article 301
continued, authorized by the Justice Minister apiired by the amendments.
Other articles and laws continued to be used ta freedom of expression.
Courts also acted disproportionately when shuttioggn websites on the basis
of posted items.

People expressing dissenting views remained atwigk individuals threatened
with violence by unknown individuals or groups. iPel bodyguards were
provided in a number of cases.

In August, Minister of Justice Mehmet ABahin gave permission for the
prosecution of writer Temel Demirer under Articl@l3for statements he made
claiming state responsibility in the murder of joalist and human rights
defender Hrant Dink in 2007.

Nine children, all members of the Diyarbakir Yefir Municipality Children's
Choir, were prosecuted under Article 7/2 of theiAmrrorism Law for singing
a Kurdish anthem among other songs at a cultusalvfd. They were acquitted
at the first hearing, but an arrest warrant renshindorce for the choir leader,
Duygu Ozge Bayar.

Human rights defenders
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The work of human rights defenders was hamperedniystified prosecutions,
and some high-profile human rights defenders webgested to regular criminal
investigations. Human rights NGOs faced excessdraimistrative scrutiny of
their work. Human rights defenders were threatdnednknown individuals or
groups as a result of their work.

Orhan Kemal Cengiz received threats because dégad work on behalf of the
families of three men murdered in an attack on as@ién publishing house in
Malatya in 2007. The authorities provided him with bodyguard and
investigated the threats.

In January, Ethem Acikalin, head of the Adana Wrapicthe Human Rights
Association [HD), was prosecuted under anti-terrorism legistatiafter
attending a press conference about an allegedwkttial execution. In August,
he and anotheHD member, Hiseyin Beyaz, said that they wereélted by
police while investigating the arrest of DTP mensbétiseyin Beyaz' arm was
broken. An investigation was opened against Ethegrkahn and Hiseyin
Beyaz for "resisting police officers".

Freedom of assembly

Some demonstrations were banned without legitimmasson and those held
without permission, particularly in the Kurdish-pogted south-eastern region,
were dispersed with excessive force, often bef@a@ceful methods had been
tried. During clashes, police used plastic bulktd live ammunition, resulting
in deaths and injuries. Demonstrators were arreatedl ill-treated. In some
cases, children were held in adult detention fieesli Allegations of ill-treatment
by security forces during past demonstrations weteadequately investigated.

Traditional Newroz/Nevruz festivals after the 21 riefa equinox, which are
celebrated especially by the Kurdish community,em&fused authorization in
south-eastern Turkey. Television footage showed édorcement officials
beating people after demonstrations went ahead outithpermission.

Law enforcement officials were filmed ill-treatirigp-year-old C.E. during his
arrest at a demonstration in Hakkari, but a prasecsubsequently dismissed
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the complaint. C.E. was, however, prosecuted fa participation in the
demonstration.

Permission for Labour Day demonstrations in Taksiuare, Istanbul, was
again refused on the unsubstantiated groundshbgtvwould present a threat to
security. Some 530 people were arrested for demadimgf without
authorization on 1 May in Istanbul.

In October, demonstrations were held across sauthed eastern provinces of
Turkey to protest against the alleged ill-treatmehtimprisoned PKK leader

Abdullah Ocalan. Reportedly, more than a hundreftiem were charged with

offences carrying prison sentences of more tharyedrs in relation to the

demonstrations. In addition, the Governor of thatisern province of Adana

threatened to withdraw benefits that allow acceskdalth care and treatment
from the families of children who participated hretdemonstrations. The move,
a form of collective punishment, threatened to atelthe right of everyone to
health and to an adequate standard of living, withisscrimination. Adults and

children involved in the sometimes violent confadidns with police were

prosecuted under anti-terrorism laws.

Excessive use of force

Reports increased of police shooting people whegellly failed to obey
warnings to stop. In many cases it could not babdished that a threat of death
or serious injury necessitated the use of lethalkfo

In November, 14-year-old Ahmet Yildirnm was shotpmfice officers at close
range and paralysed from the waist down. Policeedtthat they had suspected
Ahmet Yildirnrm of stealing the motorcycle he wading and fired at the tyres
when he refused to stop. Eyewitnesses stated thatiming to stop was given.

Torture and other ill-treatment

Reports of torture and other ill-treatment roseirdur2008, especially outside
official places of detention but also in police t&tas and prisons. People
accused of ordinary as well as politically motivhtdfences were vulnerable to
ill-treatment. Counter-charges were often brougjdirast individuals who said
they had been ill-treated by law enforcement cdfii
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In October, Engin Ceber died in hospital after geiletained instinye police
station and Metris prison in Istanbul. An autopewurfd that death was due to
cerebral bleeding as a result of blunt trauma iegurconsistent with those
caused by blows to the head. Nineteen law enforoenadficials were
suspended from duty and an indictment was drawag#inst 60 state officials,
some facing torture charges. In the first suchestant of its kind, the Justice
Minister apologized to Engin Ceber's family and remkledged that the death
may have been due to torture.

Prison conditions

No progress was made in the implementation of & 2g@vernment circular
aimed at improving the association time allowedotisoners in high-security
"F-type" prisons. Persistent allegations were n@tdi-treatment in prisons and
during transfer. Punishments, including solitarynfaeement, were arbitrarily
imposed on prisoners. Small-group isolation rentiaeproblem across the
prison system for people accused or convicted bfigadly motivated offences.

In March, the report of the European Committeetlf@ Prevention of Torture
was published on the conditions of imprisonmentP&tK leader Abdullah

Ocalan recommending that he receive certain medesis, that the material
conditions of his detention be improved, and tiat Turkish authorities take
steps to increase his contact with the outsidedwvorl

Unfair trials

Protracted and unfair trials persisted, especfalithose prosecuted under anti-
terrorism legislation. Convictions under anti-teism laws were often based on
insubstantial or unreliable evidence.

In June, Muratdgikirik was sentenced to seven years in prisonrf@@mbership
of a terrorist organization" on the basis of evitethat he participated in the
funeral of a PKK member and was pictured giving\afbr victory" sign.

In September, Selahattin Okten was sentencededniprisonment for taking
part in armed activities for the PKK. He was cotett on the basis of an
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insubstantial witness statement allegedly obtainathder torture.
Impunity

Investigations into human rights violations by laenforcement officials
remained flawed and prosecutions remained insafftciOfficial human rights
mechanisms were ineffective.

The trial continued of people accused of involvemeith the 2007 murder of
Hrant Dink. In a separate prosecution, eight mesoéithe gendarmerie were
charged with negligence based on their allegedrailo act on information that
could have prevented the murder. A report publishedJuly by the
Parliamentary Human Rights Commission found thatwostate officials had
been negligent in failing to prevent the murder.

In November, the Supreme Court of Appeals overtlithe conviction of eight
police officers for the death in custody of Alpasielden in 1999 in Izmir. The
court found there was insufficient evidence that dfficers participated in the
torture.

In December prosecutors dismissed a case agaitise pficers lodged by
Mustafa Kukge's family after his death in custodylune 2007. The prosecutor
concluded that the death from cerebral bleedinddcoave been caused by a fall
before he was taken into custody despite the laslical report while he was in
detention finding injuries consistent with thosdliated by ill-treatment. The
investigation also found that no record was mad®os$tafa Kiikge's detention
and that camera footage from the police station m@savailable due to the
cameras being out of order.

Abuses by armed groups

Bomb attacks targeting civilians by unknown growpsndividuals continued.

In July, for example, 17 people died after a bomplaed in the Gilngo6ren
district of Istanbul.

In January, nine civilians died as a result of ppasment PKK attack targeting
military personnel in Diyarbakir.
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Prisoners of conscience - conscientious objectors

No civilian alternative to compulsory military se® exists and promised legal
reforms to prevent the repeated prosecution of @ensous objectors for
evading military service were not introduced. Caemisttous objectors were
prosecuted and their supporters were also proskcurtder Article 318 of the
Penal Code for "alienating the public from militagrvice".

Halil Savda was re-imprisoned in March for his aoestious objection to

military service. In June, he was additionally seced to five months in prison
under Article 318 of the Penal Code after partitigain a press conference
held in support of Israeli conscientious objectar006.

In June, conscientious objector Mehmet Bal wasidetiafor evading military
service. He said that he was repeatedly beaterilitany custody.

Rights of lesbian, gay, bisexual and transgender people

Laws continued to be interpreted in ways that tsicated against people
based on their sexual orientation and gender ityerilegations persisted of
violence by law enforcement officials against tigersder people.

In May a local court in Istanbul ordered the clesaf Lambda Istanbul, an
organization that supports lesbian, gay, bisexudl taansgender people, after
the Istanbul Governor's Office complained that trganization's objectives
were "against moral values and family structure".

A transgender person told Amnesty Internationak tinaFebruary she was
picked up on the street, taken to the Ankara Sgcudirectorate and then
insulted and beaten by police. She was releasetiaixs later after paying a
fine.

In July, Ahmet Yildiz was shot dead outside hisrpant in Istanbul in what
was suspected to be a gay "honour" crime. He hadiqursly made a criminal
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complaint to prosecutors about threats made agamst by relatives.

Refugees and asylum-seekers

There was an increase in forcible returns of refsgand asylum-seekers to
countries where they were at risk of serious hungts violations. There were
also reports of irregular deportations resultingha death or injury of asylum-
seekers.

A group of Uzbekistani refugees was twice forcibdturned to Iran, first in
September and then in October. During the firstibide return, members of the
group were said to have been beaten and threateriedrape unless they
crossed back into Iran.

Four people drowned in April, according to UNHCRhem Turkish police
forced a group of 18 refugees and asylum-seekecsos a fast-flowing river
on the Turkey-Iraq border.

Violence against women and girls

Laws and regulations designed to protect womengamsl from violence were
inadequately implemented. Insufficient funds anéction by government
departments undermined a 2006 circular from then®rMinister aimed at
combating domestic violence and preventing "honaeurhes. Limited progress
was made in providing shelters for women survivairviolence to the extent
stipulated by the 2004 Law on Municipalities -eddt one shelter per settlement
with a population of over 50,000.

Dr Ali KILIC

Paris on 21 June 2009
French section of the Kurdish PEN Center

! This report was taken from Amnesty International\ebsite
<http://thereport.amnesty.org/en/regions/europdrakbnasia/turkey
(estella24@tiscali.co.uk, May 30, 2009)
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